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RAISING THE SPECTOR OF DISCRIMINATION:
THE CASE FOR DISREGARDING “FLAGS OF CONVENIENCE”
IN THE APPLICATION OF U.S. ANTI-DISCRIMINATION LAWS
TO CRUISE SHIPS
By Paul T. Hinckley * 
In June 2005, the United States Supreme Court resolved a conflict between two lower courts and ruled that Title III of the Americans with Disabilities Act applies to foreign-
flagged cruise ship,. in the case of Spector v. Norwegian Cruise 
Lines.1  Though enlightening and constructive, many issues re-
garding the application of U.S. laws to entities located outside 
U.S. territorial boundaries were 
unresolved by the Supreme Court 
decision, especially with regard to 
cruise vessels operating in the 
United States.2  Many of these 
problematic legal questions arise 
from the pervasive practice in the 
maritime industry of flying “flags 
of convenience” (“FOC”s).3  Flags 
of convenience can be defined as “the flag of any country        
allowing the registration of foreign-owned and foreign-
controlled vessels under conditions which, for whatever the      
reasons, are convenient and opportune for the persons who are 
registering the vessels.”4
 A cruise vessel’s internal operations and management are 
presumed to be under the jurisdiction of the host state whose flag 
the vessel flies.  Therefore it is out of the jurisdiction of U.S. 
courts (absent expressed congressional intent to the contrary).  
As a result, courts have found that many U.S. regulations, most 
notably labor and employment protections, do not apply to cruise 
ships and other maritime vessels flying foreign flags.  This        
article explores the current situation and argues for extra-         
territorial availability of additional protections to workers aboard 
ships ultimately owned and controlled by U.S. interests.  
FLAGS OF CONVENIENCE AND OPEN REGISTRIES -        
HISTORY AND PRACTICE
A ship flying under the flag of a sovereign state, under most 
circumstances, is operating under the laws and jurisdiction of 
that host state.5  That state is also responsible for the enforcement 
of both domestic and international laws against the ships that sail 
its flag.6  However, when there is little to no actual relationship 
between the ship (its crew and its owner) and the host state, the 
ship is often referred to as flying a “flag of convenience.”7
Among the reasons for “flagging out” are: fewer to no taxes  
imposed on earnings, lower safety standards, and reduced       
operating costs.8  In response to the adverse effects on the 
American maritime workforce caused by U.S. ships’ “flagging 
out” and hiring cheap foreign labor, U.S. maritime trade unions 
have long sought international support against open-registry 
countries.  They hope to further restrict the registration of ships 
by requiring a “genuine link” between the vessel and the country 
registering the vessel.9
 Since the 1920s, the percentage of the world’s maritime  
vessels FOCs increased.10   A recent United  
Nations Conference on Trade and Development 
(UNCTAD), entitled Review of Maritime  
Transport, declared that over half of the gross 
ship tonnage owned by the three biggest      
shipping nations (Greece, Japan, and the United 
States) were flying FOCs.11  Similarly, in 2001, 
a study by the International Transport Workers’ 
Federation concluded that FOC ships accounted 
for 53% of the world’s gross tonnage.12
 The United States has played an integral part in both the 
development of the open-registry concept and in the increasing 
popularity of FOCs.13  Indeed, “the creation of open-registries 
was largely masterminded by the entrepreneurs of developed 
countries.”14  However, union pressure on the legislature in the 
United States in the early and middle twentieth century resulted 
in strict crew mandates and registry requirements for ships        
seeking to fly the U.S. flag, in addition to increased safety       
requirements and wage protections for U.S. laborers.15  Because 
the costs of maintaining a crew can account for half of operating 
expenses,16 economic concerns drove the maritime industry in 
the United States to seek alternatives to the high-priced U.S.  
labor force.  
 In the 1920s, the United States became involved in the       
creation of the Panamanian registry.17   During that period, U.S. 
Consulars actually represented Panamanian interests abroad in 
countries without a Panamanian Consulate.18  Panama currently 
has approximately 1700 registered vessels and is considered the 
oldest open-registry.19  Further illustrating U.S. involvement, 
Panama’s registry is administered from an office in New York.20 
The registry fees it receives account for five percent of Panama’s 
annual budget.21  The country advertises that “any person or 
company, irrespective of nationality and corporation,” with any 
sized ship, can register in a ‘straightforward’ and ‘expedient’ 
manner.22  The Panamanian Registry also claims to be “one of 
the most responsible in the world in reference to the concern of 
the Administration for the safety of life at sea of its vessels and 
the people embarked and for the economic well-being of the 
A ship flying under the flag of 
a sovereign state, under most       
circumstances, is operating      
under the laws and
jurisdiction of that host state 
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owners/operators of these vessels [sic].”23  However, the              
Panamanian Registry’s simplified requirement system has 
proven to encourage substandard practice.  In fact, in 1999, the 
affluent British owners of a Panamanian registered vessel kept 
twenty percent of the wages meant for the crew.24  Furthermore, 
in 2001, the average vessel flying the Panamanian flag was built 
in 1985.  In that year alone, 15 Panama-registered vessels were 
lost, a number far greater than any other nation.25      
Not satisfied with just the open registry of Panama, former 
Secretary of State Edward Stettinius and a group of leading U.S. 
entrepreneurs and multinationals spearheaded the creation of the 
Liberian registry.26 Liberia now has the world’s largest ship   
registry with approximately 1800 registered vessels.27 The         
Liberian registry is administered through International             
Registries, Inc., of Reston, Virginia, and is headquartered in New 
York.28   The  biggest obstacle to registering a vessel in Liberia is 
a requirement that vessels over 1600 tons may be registered only 
by  Liberian nationals.29  Under Liberian law, however, a          
corporation or partnership qualifies as a Liberian national.30
In 1993, the U.S. Coast Guard caught the Royal Caribbean 
ship Nordic Empress dumping oil in waters off the coast of the 
Bahamas as it made its way to Miami.31  The ship was flagged 
out of Liberia.32   During the course of 
the Coast Guard’s investigation, 
Royal Caribbean Cruise Lines 
(“RCCL”) denied charges that it had 
illegally dumped pollutants.33 The 
cruise line also claimed that it was 
immune from criminal prosecution in 
the United States because its ships fly 
foreign flags.34 RCCL argued that 
under international law, only Liberia 
had jurisdiction to prosecute because 
Nordic Empress flew the Liberian 
flag.35  The United States was forced to amend the charges to 
making false statements to the Coast Guard.36   The ship had 
omitted the discharge from its record books before submitting 
them to the Coast Guard, and it was this act which brought the 
cruise ship under U.S. jurisdiction.37
The business of maintaining ship registries is lucrative and 
provides substantial income for host states that are able to attract 
vessels to that country.38   Many countries, in order to lure and 
keep registry business in their states, fail either to adopt or to 
enforce laws against ships that may cause them financial          
difficulty.  The fear of losing the registry income provided by a 
fleet of fee-paying ships to another country with less rigorous 
regulations (or enforcement regulations) creates a virtual race to 
the bottom where states fail to enforce, among other things, labor 
and employment regulations and anti-discrimination laws.    
DISCRIMINATION IN THE CRUISE INDUSTRY
 Cruise ship operations are the fastest growing segment of 
the global maritime industry.39  Since 1980, cabin occupancy has 
increased almost 600 percent, from 1.5 million to more than 10 
million passengers worldwide.40  The number of North       
Americans taking cruises has doubled in the past ten years.   
Employment in the cruise industry has increased to meet the 
demands.  Royal Caribbean International, one of the largest 
cruise operators, estimated that it would need 12,000 new 
“hotel” employees for housekeeping and the dining room each 
year for the next five years to keep pace with expansion.41
The majority of these workers are recruited from countries 
in Eastern Europe, Asia, the Caribbean, and Central America.42
Workers must often pay recruiters and placement companies 
hundreds of dollars for their positions, gradually paying these 
fees from their paychecks.43  This arrangement creates a       
situation where the worker is an indentured servant by the time 
she or he steps onto the ship, greatly increasing the consequences 
of job loss.44  Ship operators exploit this situation by using the 
threat of termination (and often abandonment at foreign ports) to 
quell complaints and disputes.45
 Cruise ship crew-members generally work ten to twelve 
hours a day, seven days a week, for ten-month contracts.46  A 
shipboard waiter may work as many as 16 hours a day and often 
gets less than six hours of uninterrupted rest per night.47          
Collective agreements on cruise ships frequently require       
shipboard employees to 
work 80 hours per week.  
“In a survey  of shipboard 
employees conducted by 
the ITF in 2001, 95% of 
those surveyed reported 
working seven days a 
week.”48  They are not 
paid overtime and often 
work their entire contract 
without any break.49
Even working under an 
ITF collective  bargaining agreement, the lowest compensated 
employee may earn as low as $730 a month.50  Poor or unsafe 
living conditions, unpaid wages, long working hours, abusive 
employers, the fear of crew-members being abandoned in foreign 
ports, little or no job security, and the suppression of union      
activities frequently occur on FOC ships.51  This has resulted in 
an ever-increasing staff turnover rate in which the average term 
of hotel crew employment decreased from three years in 1970, to 
a year and a half in 1990, to nine months in 2000.52
 Despite the fact that they maintain internal operations       
outside the jurisdiction of the United States, the cruising industry 
frequently lobbies Congress to pass favorable laws.53  By total 
spending, it is the fourth-largest lobbying industry in Florida.54
In fact, as an organization created to advance the interests of the 
cruising industry, the International Council of Cruise Lines 
spends about a million dollars annually on its lobbying efforts.55
 In addition to the aforementioned employment difficulties, 
gender and race-based discrimination aboard cruise vessels       
continues to be a serious problem.56  “The operation of the cruise 
ship is segregated by gender.  All the captains are men and few if 
The fear of losing the registry income      
provided by a fleet of fee-paying ships to 
another country with less rigorous          
regulations (or enforcement regulations) 
creates a virtual race to the bottom where 
states fail to enforce, among other things, 
labor and employment regulations and   
anti-discrimination laws.   
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any women are found in the deck and engine departments.  
Women concentrate in hotel, catering, and other ‘non-technical’ 
sectors of the vessel.”57
 National origin discrimination also occurs.58  Women from 
industrial countries are far more likely to be found in a small 
number of management or administrative positions, and are also 
more likely to be employed as receptionists, nurses, entertainers, 
and beauticians; while, Asians and women from less developed 
countries are almost entirely employed in the “hotel” functions 
of the ship, which include catering, waiting, and cabin staff     
positions.59  Reports also suggest that women from industrial 
countries are paid more than those from less developed countries 
employed in the same job.60
THE INADEQUACY OF THE SPECTOR DECISION AND
OTHER CASELAW
The decision in Spector v. Norwegian Cruise Lines dealt a 
blow to the longstanding practice of deferring to a host country 
in matters concerning the functioning of a ship.61   That decision 
declared that foreign-flagged cruise ships, which pick up     
American citizens at U.S. ports, must comply with Title III of the 
ADA because the cruise ships qualify as “public                      
accommodations” under the Act.62  The Court was unclear,       
however, about the extent to which the ADA would apply or 
what modifications would need to be made to accommodate 
handicapped individuals.63  In situations where compliance 
would not be “readily achievable” or would be a violation of an 
inter-national obligation, the Court declared the Act would not 
apply.64 Relying on precedent,65 the Court held that if               
compliance affected the “internal order of the ship” the Act 
would not apply, since the internal 
operation of the ship is subject to 
the jurisdiction of the host state.66
However, the Court’s decision in 
Spector did nothing to change the 
status quo as it relates to the         
jurisdictional situation which       
allows U.S. owned and operated 
cruise lines to discriminate on the 
basis of gender and nationality 
without fear of discrimination lawsuits, to blacklist employees 
for union activity, and to escape liability for dumping waste in 
inter-national waters. 
Under the Spector decision, the Americans with Disabilities 
Act may now apply to cruise ships, ending the practice of dis-
criminating against U.S. passengers who are disabled.  However, 
because crews are considered part of the “internal order of the 
ship” and thus subject to the laws of the host state, crews remain 
unprotected by U.S. employment laws. Thus, a cruise ship        
company may be required to make reasonable accommodations 
for a handicapped passenger, such as braille in an elevator or a 
handrail in a bathroom, but may not be required to make the 
same modification to an employee service elevator or to a crew 
member’s bathroom.  Furthermore, under Spector, the cruise 
company may not be able to charge more when selling a       
boarding ticket to a disabled person, yet may pay a disabled      
employee less.   
LIMITATIONS ON EXTRATERRITORIAL APPLICATION OF
U.S. LAW
Historically, U.S. laws did not apply extraterritorially.  This 
was due to the principle set forth by the Supreme Court in Foley 
Brothers Inc. v. Filardo,67 which states that federal laws are  
presumed not to apply extra-territorially absent specific          
congressional intent.  The Supreme Court affirmed its approval 
of this rule in two consolidated cases, Equal Employment        
Opportunity Commission v. Arabian American Oil Co.,68 and 
Bourlesan v. Arabian American Oil Co. (Aramco). 69  In those 
cases, the Court held that Title VII of the Civil Rights Act of 
1964 did not apply to employment outside the U.S. despite the 
fact that Aramco was an American corporation and its employees 
(the plaintiffs) were American citizens.  In its holding, the Court 
declared that the rule against extraterritorial application “serves 
to protect against unintended clashes between our laws and those 
of other nations which could result in international discord.”70
Subsequently, in 1991, Congress declared its intent to apply 
the ADA and Title VII of the Civil Rights Act to U.S.  citizens 
working abroad for U.S. companies.71  As a result, claims of  
discriminatory employment practices abroad against U.S.        
companies brought by American citizens no longer run the risk 
of dismissal on those grounds.  These changes are limited,       
however. For example, Title VII of the Civil Rights Act applies 
only when the employee is a United States citizen, and the       
employee’s company is controlled by an American employer.72
The language of the statute       
specifies that overseas citizens are 
to be covered under the revised         
legislation, but neglects to mention 
whether or not foreign nationals 
working for U.S. corporations 
overseas fall are included.73  This 
exclusion of foreign nationals by 
the congressional revision has 
been the subject of at least two 
cases, Shekoyan v. Sibley Int’l Corp., and Torrico v. IBM.74
In Shekoyan (2002), a foreign national sued his former       
employer claiming Title VII violations.75 Though born in          
Armenia, the plaintiff was a permanent resident of the United 
States.76  He was hired in the District of Columbia, but his job 
required him to work in the Republic of Georgia.77  Shekoyan 
claimed that his immediate supervisor, Jack Reynolds,               
discriminated against Shekoyan's on the basis of his national 
origin.78  Shekoyan claimed that his boss made statements that he 
was not a “real American,” mocked his accented English, and 
made racist comments about people from former Soviet states.79
The District Court for the District of Columbia held that, because 
Shekoyan was not a U.S. citizen and because of his employment 
was in the Republic of Georgia, he was outside of the protections 
as an organization created to advance 
the interests of the cruising industry,           
the International Council of Cruise 
Lines spends about a million dollars
annually on its lobbying efforts  
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afforded by Title VII.  The court further found that it lacked     
subject-matter jurisdiction over his claim.80  Title VII did not 
apply to permanent U.S. residents or to U.S. “nationals” – only 
to citizens of the United States who may be working abroad.81
In Torrico v. International Business Machines, 82 the United 
States District Court for the Southern District of New York took 
a different approach.  Torrico dealt with an employee who, 
though not a U.S. citizen, was a U.S. resident prior to agreeing to 
take a three-year temporary rotational assignment in Chile.83  He 
was discharged while on medical leave84 and sued pursuant to 
the Title I of the Americans with Disabilities Act (ADA).85  In 
deciding whether or not ADA protections should apply in       
Torrico, the court borrowed a “center of gravity test” which New 
York courts normally used for employment contract disputes 
when choice of law was at issue.86  Here, however, they looked 
to see whether or not it could reasonably be argued that Torrico’s 
employment occurred in the United States, and whether the ADA 
should therefore apply.87  After a bench trial, the court found in 
favor of the defendants, but the case set a precedent for allowing 
claims to survive summary judgment  despite the plaintiff not 
being a U.S. citizen and being out of the country at the time the 
discrimination occurred.  “A non-resident employed in the 
United States who travels abroad on a business trip is not 
stripped of the protections of the ADA the moment he or she 
leaves U.S. territory.”88
 In EEOC v. Bermuda Star Line, Inc.,89 the United States 
District Court for the Middle District of Florida was presented 
with the opportunity to consider application of Title VII90 to a 
cruise ship flying a foreign flag.  In that case, Susan Harman 
inquired into an entry-level position as a wiper or ordinary       
seaman in the deck or engine department of Bermuda Cruise line 
vessel S.S. Veracruz.91  The employment inquiry was made over 
the telephone to Captain Glidden, Bermuda Star’s port captain, 
whose office was in Miami.92  Harmon was told that, because she 
was a female, her application for employment would be denied.93
She was told that the ordinary seaman position required that the 
applicant be male.94  Despite the fact that the S.S. Veracruz was 
registered in Panama and flew the Panamanian flag, and that the 
corporation itself was organized under the laws of the Cayman 
Islands, the court held that the Title VII violations occurred 
within U.S. territorial boundaries and accordingly denied the 
defendant’s motion for summary judgment.
U.S. courts were presented with a second opportunity to 
visit the issue of Title VII application to cruise ships when the 
District Court for the Southern District of Florida considered 
EEOC v. Kloster Cruise Ltd. (d/b/a Norwegian Cruise Lines).95
That case began when two charges of employment                   
discrimination against Kloster were filed with the Equal          
Employment Opportunity Commission (“EEOC”).96 Judy         
Corbeille, an assistant cruise director, alleged that she was fired 
as a result of her pregnancy.97  Fernando Watson, a bar manager, 
claimed that he had been forced to resign because he was       
discriminated against on the basis of his race and national        
origin.98  Pursuant to its statutory duty, the EEOC began its     
investigation by issuing two administrative subpoenas.99 It 
sought to discover evidence relating to Kloster’s corporate         
structure and employment practices.100 Kloster refused to         
comply with the subpoenas.  The EEOC requested judicial     
enforcement.101
 The District Court denied the EEOC’s request.  It held 
that “the application of Title VII to foreign flagged vessels 
owned by a foreign corporation, without clear congressional  
authorization, would “undermine the sovereignty of another 
country” and “violate principles of international law.”102 The 
Court of Appeals for the Eleventh Circuit reversed the               
decision.103  In its decision, the court stated, “[a]lthough we do 
not decide the jurisdictional reach of Title VII with respect to 
owners of foreign flagged cruise ships, we reverse the district 
court's ruling because it was prematurely made in this subpoena         
enforcement action.”104  The Eleventh Circuit’s reasoning is 
worth noting: 
 In the instant case, many of the EEOC's requests for 
documents are attempts to discover information that 
would be relevant to jurisdiction. For example, although 
Kloster argues that the discharged employees were   
actually employed by Ivanhoe Catering International, 
Ltd. ("Ivanhoe"), a wholly owned Bahamian subsidiary 
of Kloster, the EEOC makes a colorable assertion that 
Ivanhoe is really a mere alter ego of Kloster. The EEOC 
subpoenae request information on the relationship   
between Kloster and Ivanhoe. The EEOC also seeks 
information relating to the nature and extent of Kloster's 
business operations in Miami, the extent to which the 
employment activities occurred in Miami, and whether 
the acts of alleged discrimination occurred in Miami. 
These and other facts may lead to information that will 
allow the EEOC to make an informed decision         
regarding its jurisdiction. The EEOC cannot be        
expected to ask only questions to which it already 
knows the answers.105
Because Title VII only applies extraterritorially to American 
citizens employed by U.S. companies, the EEOC sought infor-
mation regarding not only whether or not the employees filing 
the complaint were American citizens, but whether or not a case 
could be made that Kloster (Norwegian Cruise Lines) was a U.S. 
company.106  Such a determination would not have been the end 
of the inquiry since NCL had attempted to protect itself from 
liability by hiring its crew through a third-party employment 
company, a common strategy among cruise operators.107
The Eleventh Circuit, in its decision, also alluded to the  
conclusion that was reached in Lauritzen v. Larsen,108 which 
dealt with the application of the Jones Act to a foreign owned 
ship.  In that case, the Court considered seven factors,109 only 
one of which was the “law of the flag,” to guide its resolution of 
the issue regarding whether the Jones Act applied to a maritime 
tort action brought by a Danish seaman against a Danish owner 
of a Danish vessel.110  The Kloster court held that it could not 
“conclude at this early stage that the EEOC clearly lacks        
jurisdiction.”111
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The result of the decision in Kloster remains nonetheless 
unclear when combined with the Court’s ruling in Spector. 112
The courts appear to be more willing to look past the supposed 
sovereignty of ships flying FOCs to analyze other factors which 
may affect choice-of-law issue. 
CONCLUSION
Most cruise lines operating in the United States have           
significant ties to the United States.113 While most are                   
incorporated abroad, and register their ships under foreign flags, 
they are often headquartered in the United States.  Additionally, 
most passengers are U.S. citizens, and often the cruise lines are 
owned and largely controlled by U.S. interests.114  A rule which 
accounts for the beneficial ownership of the vessel and the 
owner’s nationality, as well as the relative protections to be     
expected from the host state, should guide courts toward          
determining whether extension of anti-employment dis-
crimination laws should be available, to both U.S. citizens and to 
aliens working aboard U.S. cruise ships.115
Thus far, legislative efforts by Congress have failed to bring 
about real change in the industry.116 To date, international       
efforts have also had limited success.117  Meanwhile, the current 
situation allows for the absurd result of protecting passengers 
from discrimination, but not workers.  Unlike the National Labor 
Relations Act and the Fair Labor Standards Act, both ruled to be 
inapplicable to foreign crews aboard foreign flagged ships due to 
their potential for conflict with other legal obligations, U.S. anti-
discrimination statutes are unlikely to provoke international      
discord of the kind discussed in Benz and McCulloch, the            
respective cases deciding those matters.118
American corporations should not be permitted to shirk the 
laws of the United States by transferring non-citizen employees 
to foreign offices or by simply hiring foreign workers.  Title VII 
must be re-written in order to conform to its original purpose - 
the deterrence of discriminatory behavior by employers.119  If a 
protected U.S. trademark were being used improperly aboard a 
cruise ship and compensation denied, the U.S. would un-
doubtedly assert jurisdiction.  Therefore, courts should consider 
showing the same courtesy to the people employed aboard the 
same ships. 
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